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Section 200. Offense

ation of Offenses;
Felonies.

An offense is conduct Whidal is prohibited by the Con-
1

stitution, this code or any of

er statute or ordinance of

this state and which is mad¢ punishable [by death or]

by imprisonment or by fine.

Section 201. Crime: Felony,

Misdemeanor,

Petty Misdemepnor

A crime is an offense which

is punishable [by death or]

by imprisonment. A crime is |a felony, a misdemeanor or

i petty misdemeanor.

(a) It is a felony if it is anishable [by death or] by

imprisonment for a term in
the crime in a particular cas
be & misdemeanor pursuant t

(b) Itisa mizdemeanor if i
ment for a term in excess of
of one year, or if, in a partid
by a court pursuant to Sectig

(c) It is a petty misdemed
imprisonment for a term not

fection 202. Infraction

excess of one year, unless
e is declared by a court to
p Section XX of this code.
) i3 punishable by imprison-
130] days but not in excess
ular case, it is so declared
n XX of this code.

nor if it is punishable by
In excess of [30] days.

An infraction is an offense
but not [by death or] by i

hich is punishable by fine,
prisonment. An infraction

does not constitute a crime axd conviction therefor shall

ot give rise to any legal

isability or disadvantage

tased on conviction for a crirme. For all procedural pur-
pses infractions shall be treatpd as misdemeanors, unless

therwise specified.

COMM
Seetions 200

These three seetions have thd

ON'T
201, 202
ir counterparts in Sections

i, 16 and 17 of the present Benal Code. They make no
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8 REVISION OF PENAL CODE

significant changes in present law, although they do lay
the groundwork for important changes proposed in other
sections.

The funection of these sections is to define and classify
various kinds of violations of the criminal law. Section
200 uses the term ““offense’’ for the most general kind of
unlawful conduect and defines it, as does the present law,
in terms of its prohibition by the Constitution, this code or
other enacted statute or ordinance and its punishability
by death, imprisonment or fine. Of course, this does not
affect any law which provides for other consequences of
conviction. It simply makes it of the essence of an offense
that it may be punished in the ways deseribed. The chief
effect of this seetion, like that of the present Seetion 15,
is to eliminate common law erimes. Offenses are divided
into two kinds, erimes and infractions. Crimes are further
classified in Seetion 201 ; infractions are dealt with in See-
tion 202.

The proposal 1o ereale a elass of unlawful conduct
known as an infraction, distinet from erimes proper, is
new to California law. The essential distinetion hetween
an infraction and a crime is that an infraction is punish-
able by fine but not hy imprisonment, and convietion for
an infraction may not, under the express terms of Seetion
202, give rise to any legal disadvantage attendant upon con-
vietion of a erime. (Again it should be noted that this defi-
nition does not exclude from the eategory of infractions
offenses which are made punishable by such eivil penalties
as forfeiture or license revocation in addition to a fine.)
The case for such a class of offense was well put in the
commentary to the Model Penal Code (Tentative Draft
No. 2,pp.8,9) : “T'here is, however, need for a publie sane-
tion caleulated to seeure enforecement in situations where it
would be impolitic or unjust to condemn the conduet in-
volved as eriminal. In our view, the proper way to satisfy
that need is to use a eategory of non-eriminal offense, for
which the sentence authorized upon convietion does not ex-
ceed a fine . .. This plan, it is believed, will serve the legiti-
mate needs of enforcement, without diluting the coneept of
erime or authorizing the abusive use of sanctions of im-
prisonment. Tt should, morcover, prove of great assistanee
in dealing with the problem of striet liability, a phenom-
enon of such pervasive secope in modern regulatory legisla-
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tion. Abrogation of such liability may be impolitic but
authorization of a senterjce of imprisonment when the de-
fendant, hy hypothesis,| has acted without fault seems
wholly indefensible. Reducing strict liability offenses to
the g,l"ado of violations 1hay, therefore, be the right solu-
tion.”” It should also he poted that the category of an in-
fraction provides a useffnl and appropriate classification
for the mass of minor trgffic offenses whieh at present are
treated as erimes. See Judicial Couneil of California, Ree-
ommendation and Studyfon A System for Classifvin’g Mi-
nor "Traffic Violations as| Noneriminal T'raffic Infractions
Tentative Draft, May 1946. -

The last sentence of Spetion 202 on infractions is made
necessary by the fact thaft the provisions of the California
law dealing with procedural matters (specifically those
dealing with powers of lavrest, pretrial and trial proce-
dures) are geared to fdlonies and misdemeanors. Until
some speeial proeedural{provisions are made for infrac-
tions the effect of this serftence is to make the misdemeanor
provisions applicable to ififractions.

Crimes are defined in $eetion 201 as offenses punishable
by death or imprisonmepit and ave divided into felonies
misdemeanors and petty misdemeanors. The petty mis-
demeanor is new in Califfornia law. Its inclusion reflects a
judgment that some basls for differentiation is required
of the great range of erithinal conduet, varying from triv-
ial offenses to relatively serious ones, now ifldisborirminn’folv
grouped as misdemeanor. Petty misdemeanors ave tenta-
tively defined as erimes phmishable by not more than thirty
days of imprisonment. I'lnal judgment on this must await
formulation of the provigions governing misdemeanor sen-
tences gencrally. The renjainder of Section 201 is substan-
tially similar to present lpw, with the exception that dura-
tion of imprisonment (i excess of a year) rather than
place of imprisonment ($tate prison) is employed to dis-
tinguish a felony from a misdemeanor following the prac-
tice in the great majorityl of states. Duration of imprison-
ment was thought a morelappropriate criterion than place
as an indication of the relative seriousness of erime. More-
over, there is reason to aifticipate developments which will
alter existing responsibilities for inearceration facilities
with the state, for example, assuming responsibility for
what are now local facilities. These changes could be im-
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plemented with least disturbance of the eode’s structure if
duration of imprisonment were uspd as the (’,l'lt(‘]’l(')'li. -
Paragrapls (a) and (b) of Seetion 201 also proy ide foi
the eases in which, pursuant to a designated section'y et]’f(t
he drafted, the court is authorized, much :1s'j't 18 1‘1'11( o
present law, to downgrade a felony to a 11115fl(1111(.}]115)1].
Where it does so the nature of the erime will he that which
W r a1 b
" (lll(:(lgz:]lfdtl?g eriterion of punishability in excess of a year
should serve to resolve some of the problems in (élzns:.%l{ym‘g
erimes defined in statutes other than this code }\'lnvh :l‘\C
sometimes ambiguously treated. Rogardloss‘ of ]'l()\Y the
statute denominates the erime, whetiher as a lo}nn_\ or 1ms‘-
demeanor (or infraction) its c]ags1ﬁcat1:;n1 will be (lefo]l-
mined by the punishment authorized. W hm"(;‘111()‘1‘)11‘111'1?‘};
ment, ig explicitly authorized, as where the statu : 1.?'.1“..'
only that the defined conduet shall he eriminal, o b I.I' lr
<hall he a felony or a misdemeanor, sul»w_‘ql|v||.1,‘i\'(lwl'l.|;'»;|T 0
this eode, by specifying the duration ?()[]‘1)‘”_!;.]11{1' Hll Ly 1n
these ecases, will determine the issue of elassification.

Section 203. Degrees of Felonies |
(1) For the purpose of sentence, felonies are classi

fied as:
(a) felonies of the first degree; .
(b) felonies of the second degree;
(c) felonies of the third degree.

(2) The degree of any felony defined in this code which
is unspecified shall be of the third degree. p

(3) Notwithstanding any other provision of m})vl, a,rll)y
crime designated as a felony or made pumshaéethy
imprisonment for a term in excess of one year yth.e
Constitution or any statute of this state other than t }115
code is a felony of the third degree and shall be punish-

ok,
e B GOMMENT

Seetion 203, Degrees of Felonies
This seetion, which is patterned nft(;r the p]'opo]s?l Oft‘_chg
Model Penal Code, is direeted at.ending the proliferatio

of distinet punishments for each felony by substituting a
seheme under which all felonies for punishment purposes
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are consolidated into a lim‘ked number of categories. New

York has recently done thd
In reviewing the Penal (
fornia we have found a sur

same.
ode and other statutes of Cali-
wising variety of punishments

authorized for felonies. Thik has heen the product of piece-

meal attention to the problq
erimes came under legislaf

m of punishment as particular
ive serutiny. There are pres-

ently in effeet in California even different minimum terms

of imprisonment and elever
ment. The various minima
proximately forty-five diffq

maximum terms of imprison-
and maxima combine into ap-
rent prison terms for felony

first offenders. As has beei frequently pointed out since

the Model I’enal Code tur
of problem (and most reeef

1ed its attention to this kind
itly by the Report of the Na-

tional Crime Commission), ko large a number of statutory

distinetions ainong felony «
those whieh a legislature con
of such factors as the harm
consequent importance of d
msness of the defendant, ar

ffenses is greatly in execess of
Id rationally draw on the basis
ulness of the econduet and the
terring it, the future danger-
d the expeeted public demand

for sanetions. So large a nupber of legislative punishment

listinctions is particularly y
ay event vests the major «
charge in an administrative

ointless in California which in
ecisions as to pavole and dis-
ageney, the Adult Authority,

under the California indetc
An additional defect in tl
produced numerous provisi
passed without any referen
applicable to other offenses,
ment for many erimes is g«
for offenses of similar gravit
the code provides a maxim
ment for sodomy (Seetion
entenee for oral sex pervers
isfifteen years (Section 288
attempted murder generally
ret a specific provision for a

rminate sentencing law.

' present system is that it has
ns which seem to have heen
e to the sentencing provisions
fith the result that the punish-
ssly out of proportion to that
v. 'To cite just a few examples,
m sentenee of life imprison-
86, 671), while the maximum
ion hetween consenting adults
). The maximum sentence for
s twenty vears (Section 664 3
1 attempt to murder by poison

arries a minimum term of t¢n years and a maximum term

of life imprisonment (Secti
entence for an assault witl
fourteen years (Section 217
fo commit rape, robbery, gr

pns 216, 671). The maximum
intent to commit murder is
, while an assault with intent
nd larceny, sodomy or may-

bem earries a maximum sentence of twenty years. A legis-






